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KING, C.J., FOR THE COURT:

11. On September 12, 2000, the Harrison County Development Commission (HCDC) and F.E.B.

Didributing Company, Inc. (FEB)® filed a complaint for declaratory judgment in the Harrison County

'FEB has not joined in this gppedl.



Chancery Court against Henry W. Kinney, asking the court to find that HCDC and FEB had complied with
al of Kinney's public records requests. The chancelor found that HCDC willfully and knowingly denied
Kinney access to certain records not exempt under the Public Records Act (“Act”). HCDC was then
ordered to produce those records not specificadly exempt, and pay a $100 civil pendty, aswdl as $8,160
in atorney’ sfees. After denying HCDC's motion for reconsideration, the chancellor awarded Kinney an
additional $2,205 in attorney’s fees. After providing Kinney with most of the records ordered by the
chancellor, HCDC apped s three issues for this Court’s consderation:

(1) Whether the chancellor erred in ordering production of gr osssalary information and accrued
time leave from Michael Olivier’sfile;

(2) Whether the chancellor erredin holding that HCDC willfully and knowingly denied Kinney
access, imposing a $100 penalty and $10, 365.00 in attorney’s fees; and

(3) Whether the Court erred in denying HCDC’s Request for Protective Order
Finding no error in the chancdlor’s decison, we affirm.

FACTS
92. HCDC isapoalitica subdivisonof the State of Missssppi, organized pursuant to Mississppi Code
Annotated 88 59-9-1 to -89 (Rev. 2004). Its mission is the economic and industrial development of
Harrison County, Missssppi. HCDC manages four industrid parks and one commercid park. It is
governed by twelve appointed commissoners. Executive director, Michad Olivier, is reponsble for day
to day operations.
13. HenryKinney, aHarrison County resident who livesabout 5/8 of amilefromHCDC’ sLong Beach
Industrid Park in Pass Chrigtian, initidly became interested in HCDC uponthe dearing of land inHCDC' s

park that would become the aggregate distribution plant of Conrad Y evington Distributors, Incorporated



(Ydvington)2. Wanting more information about the plant and HCDC, Kinney made severa reguests to
HCDC for access to its public records. Kinney’s first request on December 21, 1999 asked for the
following:

(2) All files, records, books, and/or correspondence of any nature or kind whatsoever
having to do with the congtruction of a railroad spur by or for the Harrison County
Development Commissioninor near the Long Beach Industrid Park. This request should
include, but isnot limited to, any and dl files, records, and/or correspondencesinvolvingthe
Harrison County Development Commissionand any Federal or other governmenta agency
thatissued grantsor other financid or technical assistance for the construction of the railroad
spur located inor near the Long Beach Industrid Park. Further, this request should include,
but isnot limited to any and dl engineering reports and/or studies in connection with this
railroad spur referenced above.

(2) Any and dl files records, books and/or correspondence of any nature of kind
whatsoever having to do with the gppointment and terms of dl of the Commissonersof the
HarrisonCounty Development Commisson. Thisrequestincludes, but isnot limited to, files
that show the term of each Commissioner. | also request any and dl records of attendance
of the Commissoner[s] on the Harrison County Development Commission beginning on
January 1, 1997, to date.

(3) Any and dl files records, books, and/or correspondence of any nature of kind
whatsoever, induding engineering reports involving the Harrison County Devel opment
Commission and the United States Corps of Engineers for property in or adjacent to the
Long Beach Industrid Perk.

(4) Any and dl reports, audits, or accounting statements or |etters or correspondence
involving the auditors or bookkeepers of the Harrison County Development Commisson
for the years 1996 to date. This request should include any correspondence between the
auditors and the Development Commission. This request should dso include al audits or
statement of accounts prepared by outside

auditors for the Harrison County Development Commission for the like period of time.
(5) Allinvoicesof Brown & Mitchdl to the Harrison County Development Commissionor
for the account of the Harrison County Development Commissionfrom January 1, 1997to
date.

(6) The entire personne file of Michad Olivier.

(7) The entire bookkeeping and accounting file for payments of any nature or kind
whatsoever for Michae Olivier fromJanuary 1, 1997, todate. Included in thisrequest are

2

Kinney isamember of Citizens Association for Responsible Development (CARD), which opposed the
sale of the HCDC' s property to Y dvingtonfor use of an aggregate distribution plant. See Citizens Ass'n
for Responsible Development, Inc. v. Conrad Yelvington Distributors, Inc., 859 So.2d 361 (Miss.
2003).



records of any payments to Michad Olivier for automobile alowance, deferred

compensation, disability and/or reimbursements. This should include, but is not limited to,

copies of dl recaiptsfor dl damsfor reimbursements.

(8) Any and dl correspondence between the Harrison County Development Commission

and the Attorney Generd of the State of Mississippi from January 1, 1997, to date. This

request should include any request for opinions from the Harrison County Devel opment

Commission to the Attorney Generd for the State of Mississppi and response thereto for

this time period.
14. Pursuant to the Mississippi Public Records Act (“Act”),® HCDC had previoudy adopted a policy
for making public records within its possession accessible to the public.* Based on its policy, HCDC
granted Kinney’s request on December 30, 1999, and informed him of his right to inspect the documents
onJanuary 7, 2000. However, HCDC held that Michad Olivier’ spersonne filewasexempt under the Act.
Kinney reviewed HCDC' sminutebooks on January 11, 2000, and received ninety-two pages of requested
documents on January 18, 2000. Pursuant to HCDC's palicy, the reproduction costs for the ninety-two
pages totaled $46.
15.  After the ingpection, Kinney and HCDC exchanged severa correspondence, beginning with
Kinney's letter of July 21, 2000, in which he complained that he had only been provided HCDC' s minute
booksfor 1998 and 1999. HCDC then responded on July 24, 2000, stating that Kinney’ s requests were
overly broad and required an undue burdenonHCDC' sgtaff. HCDC dso claimed that some of Kinney's

requests contained proprietary information of third parties in violation of the Act. HCDC responded

3Mississippi Public Records Act of 1983, §§25-61-1 to -17 (Rev. 2003)

“The procedure requires requests to be made in writing, and further provided that copies could be
made at the rate of $0.50 per page, payable at the time of reproduction. Maps or other large
reproductions were to be charged a rate comparable to the fair market rate of such services, and access
to documents would not be dlowed if HCDC, its gaff or atorneys determined that such requested
documents were exempted from production by the Act.
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specificdly to each of Kinney's requests by claming that the information was ether given to Kinney,
contained in HCDC's minutes, or was exempt under the Act.

T6. HCDC wrote Kinney again on August 29, 2000 answering each of Kinney’ srequests. Inresponse
to Kinney’ s requests regarding the railroad spur and the Corps of Engineers, HCDC informed him thet it
was necessary to prepay a $65 per hour staff cost, and to coordinate an appointment with staff for the
production of the documents which HCDC agreed to produce.

17. HCDC reviewed Kinney’s requests again and its attorneys provided Kinney with the following
categorica supplementa responsesin aletter from August 31, 2000:

Response (1): The Harrison County Development Commission staff has assembled, from
storage, voluminous documents regarding the EDA Grant for the congtructionof therailroad
spur. Thesedocumentswill be made available for your inspection. Otherwise, thereis no
gpecific filewithregard to the railroad spur for the Long Beach Indudtrid Park. Beforethis
ingpection will be permitted, you will be required to advance the cost of staff at the rate of
$65.00 an hour and if you request copies, you must prepay copy cost.

Response (2): This information has been provided to you previoudy. Nonetheless, the
folowing is a lig of dl commissioners which includes the authority which appointed them
and the date their respective terms expire. Otherwise, no files exist with regard to the
commissioners. Findly, as| stated in my letter of July 24, 2000, the minute books reflect
the attendance of the various commissioners for the entire time frame requested; this
information is not otherwise compiled.

Response (3): As| stated in my July 24, 2000 correspondence, the only document which
fdlsinto the category requested that the Devel opment Commissioncanidentity isthe master
permit granted by the United States Army Corps of Engineersfor the entire Long Beach
Industrid Park. 1t will be necessary again, for youto prepay the cost of gaff in permitting
this ingpection, as well as copy cost as set forth in response described in paragraph [1]
above.

Response (4): Y ou were provided with al copies of dl the information you requested in
paragraph (4).

Response (5): The Commission is not producing the documents you seek in paragraph 5
other than by giving youaccessto itsminutebooks and audit records whichreflect any and
dl ums pad to Brown & Mitchdl. The Development Commission does not maintain
records of invoices paid beyond the compilation of its annua audit. Individud invoices
contain proprietary and/or confidentia information which will not be produced.

Response (6): The personnel files of public employees are exempt from production by
Missssppi Law.



Response (7): The Commissionis not producing the documents you seek in paragraph [ 7]

other than by giving youaccess to its minute books and audit records with reflect any and

dl sums paidtoMichad Olivier. Thereceiptsand recordsfor reimbursement would include

proprietary and/or confidential information and will not be produced.

Response (8): There is no such correspondence.
18.  After answering Kinney’s request on August 31, 2000, HCDC informed Kinney that he would
receive no further records until he paid the outstanding $46 copy charge for the ninety-two pages of
materids he received on January 18, 2000. HCDC then filed its complaint for declaratory judgment on
September 12, 2000, and Kinney paid the copy charge on September 15, 2000. Aggrieved by the
chancellor’ s findings on February 10, 2004, HCDC appedls.

DISCUSSION

T9. This Court employs a limited standard of review when reviewing a chancellor’s findings of fact.
Bradford v.Williams 797 So.2d 352, 354 (15) (Miss. Ct. App. 2001). We will not disturb the findings
of the chancdlor unlesshe was manifestly wrong, clearly erroneous, or gpplied an erroneous legd standard.
Id. Questions of law are reviewed de novo. Burnett ex rel. Isamv. Burnett, 792 So.2d 1016, 1019 (1
6) (Miss. Ct. App. 2001). HCDC only raised issue withone of Kinney’ seight request. Therefore, wewill

only discuss that issue in terms of compliance with the Satute.

1. Whether the chancellor erred in ordering production of gross salary information and
accrued time leave from Michael Olivier’sfile

110. By the Public Records Act, Missssppi has declared as its public policy that public records be
generdly made avalable for viewing by any member of the public. Miss. Code Ann. 825-61-1 (Rev.
2003). Accordingly, dlowingaccessto public records is aduty of the public bodies of Mississppi. Id. In
interpreting this chapter, our supreme court has hed that any questions of disclosure must be construed

liberdly, while astandard of strict construction must be gpplied to any exceptions to disclosure. Mississippi



Dep't of Wildlife, Fisheries and Parks v. Mississippi Wildlife Enforcement Officers’ Ass'n, Inc. 740
S0.2d 925, 936 (1/32) (Miss. 1999). Any doubt about disclosure of therequested information by the public
body should be resolved in favor of disclosure. 1d. Our supreme court has aso held that compensation
information of public employees, such asgrosssalary and accrued leave time, is subject to disclosure. Id.
11. Inhisfindings, the chancdlor hed that Olivier’ s personnd file was exempt fromdisclosure pursuant
to Mississippi Code Annotated § 25-1-100 (1) (Rev. 2003)°. However, the chancellor ordered HCDC
to release Olivier' s gross salary and accrued leave time, asrequired by the Act. While acknowledging that
Olivier's gross sdlary and accrued leave time are indeed subject to disclosure, HCDC claims that this
information should not be released to Kinney snce he did not specificaly ask for it pursuant to HCDC's
public records policy (See page 4 n.4). Although Kinney did not specificaly ask for Olivier' s gross sdary
and accrued leave time, he did ask for Olivier's “personnd file” We think that a generd request for a
personnd file would include arequest for gross sdaray information, aswell as accrued leave time. When
apublic record is held to be exempt, but aso contains materia which is not exempt, the public body has a
duty to separate the exempt materid and make the nonexempt materia available for examination and/or
copying. Miss. Code Ann. § 25-61-9(2) (Rev. 2003). HCDC should have separated information on
Oliver' sgrosssdary and leave time fromhis personnel fileand discl osed any nonexempt materid to Kinney.
Thisissue is without merit.

2. Whether the chancdllor erred inholdingthat HCDC willfully and knowingly denied Kinney
access, imposing a $100 penalty and $10, 365 in attorney’ s fees

® (1) Personne records and gpplications for employment in the possession of a public body, as
defined by paragraph (a) of Section25-61-3, except for those which may be released to the person who
made the application or with the prior written consent of the person who made the application, shal be
exempt from the provisions of the Missssppi Public Records Act of 1983. Miss. Code Ann. § 25-1-
100(1)



112.  Anypersonwho shdl willfully and knowingly deny to any personaccessto any public record, which
is not exempt from the provisons of the Public Records Act, shdl be lidble avilly in a sum not to exceed
$100, plusdl reasonabl e expensesincurred by such person bringing the lawsuit. Miss. Code Ann. § 25-61-
15 (Rev. 2003). HCDC clamsthat it should be entitled to a presumption of good faith asametter of public
policy because of its efforts in trying to accommodate Kinney’ srequests. Additiondly, HCDC clamsthat
itsfiling of the declaratory judgment action done is demondtrative of its good faith efforts.

113.  Inimposing the civil pendty, the chancdlor held that HCDC' s requirement that Kinney pay adaff
fee of $65 per hour was improper. Mississippi Code Annotated § 25-61-7 (1) (Rev. 2003) authorizes a
public body to establishand collect fees reasonably caculated to reimburse the body for the actua cost of
searching, reviewing, and/or duplicating records. However, these costsshdl not exceed actual costs, and
shdl be collected by the body in advance of complyingwiththe request. 1d. HCDC' spublic recordspolicy
does not impose a fee for gathering and/or searching for documents. (See page 4 n. 4). A changein the
policy would requireactionby HCDC' scommissioners. Olivier unilateraly required Kinney to advancethe
$65 per hour staff fee to search for recordswhenthisfeewasnot apart of HCDC' s public records palicy,
asrequired by the Act. Sincethe $65 per hour fee was not apart of HCDC' s public records palicy, it could
not be unilateraly added by the executive director.

14. HCDC maintainsthat Olivier was adhering to the advice of HCDC' s counsdl in imposing the fee
and therefore should not be penalized. However, an attorney’ s advice contrary to the plain language of a
datute does not necessarily exempt a client from sanctions. See Murphree v. Fed. Ins. Co., 707 So.2d
523, 532-33 (Miss. 1997). Thus, wefind that there was no error in the chancellor imposing acivil pendty.
115. HCDC dso clamsthat the chancdlor erred in awarding Kinney attorney’ s fees for the declaratory

action and motion to reconsider. An award of attorneys fees are generdly subject to the abuse discretion



standard of review. Mississippi Dep’'t of Wildlife Fisheries and Parks, 740 So.2d at 937 (1143). Fees
areto be awarded only whenastatute or other authority providesfor them. 1d. Whenthereisno legiddive
authorization for attorney’ s fees, no fees should be imposed. Id.

116. Missssppi Code Annotated § 25-61-15 of the Public Records Act states that a person who
willfully and knowingly denies access of public recordsto any person shdl be lidble for aavil pendty aswdl
as dl “reasonable expenses incurred” by such person bringing the lawsuit. Our supreme court has
interpreted the “ reasonable expensesincurred”’ to mean an award of attorneys fees. Mississippi Dep't of
WildlifeFisheriesand Parks, 740 So.2d at (143-49) 937-939. Asthechancellor wascertainly justified
inhis assessment of advil pendty, therewasno error inhisimpogtion atorneys fees. Therefore, thisclam
iswithout merit.

117.  Kinney hasrequested this Court to award additional attorney’ sfeesincurred in defending this action
on appeal. Based on the above, we find that an award of attorney’s fees is appropriate for this appedl.
Therefore, we direct that within fifteen (15) days after the date of this opinion, Kinney submit to this Court
and counsd opposite an affidavit ddinesting his expended attorney’ sfees associated withhis appeal to our
Court. HCDC will have fifteen (15) days from the receipt of that affidavit to give aresponse after which
the Court will enter an order awarding attorney’ s fees in the gppropriate amount.

3. Whether the Court erred in denying HCDC' s Request for Protective Order®

®Rule 26 (d) of M.R.C.P., which governs protective orders, reads in part:

Protective Orders. Upon motion by aparty or the person from whom discovery issought,
and for good cause shown, the court in which the action is pending, or in the case of a
deposition the court that issued a subpoena therefor, may make any order which justice
requires to protect a party or person from annoyance, embarrassment, oppression, or
undue burden or expense, including one or more of the following



118. HCDC argues tha a protective order is needed to maintain the confidentidity of its potentia
businesspartners contained inHCDC' srecel pts and reimbursement daims. Kinney filedamotionto compel
responsesto hisdiscovery requests. One of Kinney's requests was for any and dl documentsin HCDC's
possession reflecting payments, in the form of receipts or rembursement dams, to Olivier. In hisorder
granting Kinney's mation on this request, the chancellor alowed HCDC to file the documents requested
under seal withthe court for anin cameraingpection. However, fromthis Court’ sinspectionof the record,
it does not appear that the receipts and/or rembursement daims were those filed under sed.  Instead,
HCDC produced copies of Olivier's receipts for reimbursement to Kinney, but with certain information
redacted on each receipt. In the chancellor’s findings, HCDC was ordered to produce the unredacted
copies of the receiptsto Kinney.” The chancdllor aso found that HCDC failed to submit any documents
or correspondence between the prospects, and that this failure to submit by HCDC evidenced a desire by
HCDC to keep the requested information confidentia, as required by the Act.2 HCDC thenasked the court

in its motion for reconsideration to order the materid requested to be produced pursuant to a protective

(7) that a trade secret or other confidentid research, development, or commercial
information not be disclosed or be disclosed only in a designated way.

7

A May 3, 2004 dfidavit states that HCDC did produce unredacted copies of the receipts and
reimbursement clams. However, therecei pt of those documents by Kinney, nor the unredacted documents
themsalves, were not apart of the record before this Court.

8

Records furnished to public bodiesby third partieswhichcontain trade secrets or confidential commercia
or financid information shdl not be subject to ingpection, examination, copying or reproductionunder the
Public Records Act until notice to sad third parties has been given, but such records shdl be released
within areasonable period of time unless the said third parties shdl have obtained acourt order protecting
such records as confidential. Miss. Code Ann. § 25-61-9 (1) (Rev. 2003).
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order inorder to mantainitsconfidentidity. The chancellor subsequently denied the request for aprotective
order.

119. HCDC arguesthat the business progpects named on its receipts are liken to customer lists, which
this Court has held to be exempt under the Act. See Caldwell and Gregory v. University of Southern
Miss., 716 So0.2d 1120, 1122-1123 (17-12)(Miss. Ct. App. 1998). Based on the facts in this case,
however, the information sought by Kinney is subject to disclosure.

120.  Whenasked by the chancellor to have any confidentid documentsreviewed in camera under sedl,
HCDC failed to indudethese recei ptsinthose documents. Whenthis court conducted anin camera review
of the redacted receipts, we found a redaction of public employees names, as well as pre-printed hill
redactions. The names of any prospects, ironicaly, were left unredacted. Since the information HCDC
clamsto be confidentia appears to have been dready given to Kinney, arequest for aprotective order is
moot. Therefore, thisdamiswithout merit. There being no error in any of the chancdlor’s decisons, we
afirm.

121. THE JUDGMENT OF THE HARRISON COUNTY CHANCERY COURT IS
AFFIRMED. HENRY KINNEY ISINSTRUCTED TO FILE WITH THE CLERK OF THIS
COURT WITHIN FIFTEEN (15) DAYSOF THE DATE OF THISOPINION AN AFFIDAVIT
SETTING OUT ANY AND ALL ATTORNEY’S FEESINCURRED AS A RESULT OF THE
APPEAL OF THISCAUSE, AND TO SUBMIT A COPY OF SAID AFFIDAVIT TO COUNSEL
OPPOSITE. THE HARRISON COUNTY DEVELOPMENT COMMISSION WILL THEN
HAVE FIFTEEN (15) DAYS FROM ITS RECEIPT OF THE AFFIDAVIT OF KINNEY TO
RESPOND. THE COURT OF APPEALSWILL THEN FORTHWITH MAKE A DECISIONAS

TO THE AMOUNT OF THE AWARD OF ATTORNEY’SFEESTOKINNEY. ALL COST OF
THISAPPEAL ARE ASSESSED TO THE APPELLANT.

LEEAND MYERS, P.JJ.,IRVING, CHANDLER, GRIFFISAND BARNES CONCUR.
ISHEE AND ROBERTS, JJ., NOT PARTICIPATING.
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